
 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C.  20554 
 

January 30, 2004 
 

OFFICE OF GENERAL COUNSEL 
LITIGATION DIVISION 
 

 
 
 
 
 
Marcia M. Waldron, Clerk 
United States Court of Appeals 
   for the Third Circuit 
2100 United States Courthouse 
601 Market St. 
Philadelphia, PA 19106-1790 
 
  Re:  Prometheus Radio Project v. FCC, Nos. 03-3388, et al. 
 
Dear Ms. Waldron: 
 
This letter is submitted in response to the Court’s direction to counsel, in your letter of Jan-
uary 27, 2004, to file comments concerning the effect of recent legislation on the referenced 
case. On January 23, 2004, the President signed into law the Consolidated Appropriations 
Act, 2004, Pub. L. 108-199. Division B of that statute constitutes the Departments of Com-
merce, Justice, and State, the Judiciary, and Related Agencies Appropriations Act, 2004. 
Section 629 of Division B (copy attached) amends Section 202(c)(1)(b) of the Telecommun-
ications Act of 1996 to direct the FCC to modify its rules with respect to the national televi-
sion ownership limitation. In addition, the new statute modifies the biennial review require-
ment of the 1996 Act to a quadrennial review requirement and excepts from the quadrennial 
review requirement “any rules relating to the 39 percent audience reach limitation in subsec-
tion (c)(1)(B).” We noted in our brief that this legislation was pending. See Resp. Br. at 17.  
 
The Commission is thus under a statutory directive to modify the national television owner-
ship rule. Once the Commission has amended the rule, challenges pending before the Court 
to the agency’s action increasing the limit to 45% (see Resp. Br. at 96-100) will become 
moot. See, e.g., PLMRS Narrowband Corp. v. FCC, 182 F.3d 995, 1002 (D.C.Cir. 1999) 
(“Because the Third Report and Order superseded the portions of the Reconsideration 
Orders, see 12 F.C.C.R. 10, 943, ¶6 [petitioners’] challenge to the Reconsideration Order is 
moot.”).  In light of this change in circumstances, the Court may prefer to streamline the oral 
argument scheduled for February 11, 2004, by eliminating consideration of the national tele-
vision ownership rule.  
 
Intervenor Capitol Broadcasting has sought to challenge the UHF discount rule, which is an 
appendage to the national television ownership rule. We believe that the Court lacks juris-
diction over Capitol’s challenge. Capitol has filed with the Commission a petition for recon-
sideration of the Report and Order on review in this case that raises the same issues it has 
raised in its brief here. As discussed in our brief, the Court lacks jurisdiction over arguments 
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raised by a party that has sought reconsideration of the same issues by the agency. In addi-
tion, as an intervenor, Capitol’s arguments against the UHF discount are barred because no 
petitioner has raised that issue. See Resp. Br. at 100-01. If the Court, however, is not pre-
pared to conclude that jurisdiction is lacking, it should hold the UHF discount issue in abey-
ance pending FCC action on Capitol’s reconsideration petition. See Teledesic LLC v. FCC, 
275 F.3d 75, 83 (D.C.Cir. 2001), citing Wrather-Alvarez Broadcasting, Inc. v. FCC, 248 F. 
2d 646, 649 (D.C.Cir. 1957). In either event, we do not believe that it will be necessary for 
the Court to hear oral argument on that aspect of this case. 
 
 
 Respectfully submitted, 

  
 
 
Jacob M. Lewis  
Associate General Counsel 
Federal Communications Commission 
 
 
 
Nancy C. Garrison 
Attorney 
United States Department of Justice 

 
attachment 
   
cc: certificate of service 
 



CERTIFICATE OF SERVICE 

I, C. Grey Pash, Jr., hereby certify that the foregoing Letter to Marcia M. Waldron was 

served this 30th day of January 2004 by sending copies by first-class mail to the following 

persons at the addresses shown below. 

 
Michael  D. Hays 
M. Anne Swanson * 
Dow, Lohnes & Albertson 
1200 New Hampshire Ave., NW – Suite 800 
Washington, D. C.  20036-6802 
 Counsel for Media General Inc., 
 Paxson Communications 
 
Henry L. Baumann 
Jack N. Goodman * 
National Ass’n of Broadcasters 
1771 N St., NW 
Washington, D. C.  20036 

Counsel for National Ass’n of  
      Broadcasters 
 
Donald B. Verrilli, Jr. * 
Jenner & Block 
601 Thirteenth St., NW 
Washington, D. C.  20005 
 Counsel for National Ass’n of  
      Broadcasters 
 
Robert A. Long, Jr. * 
Covington & Burling 
1201 Pennsylvania Ave., NW 
Washington, D. C.  20004 

Counsel for CBS Television Network 
Affiliates Ass’n, et al. 
 

Henk Brands * 
Paul, Weiss, Rifkind, Wharton & Garrison 
1615 L St., NW – Suite 1300 
Washington, D. C.  20036 

Counsel for Fox Enterta inment Group, et al. 
 

Wade H. Hargrove * 
Brooks, Pierce, McLendon, Humphrey & 
 Leonard 
1600 Wachovia Capitol Center 
150 Fayetteville Street Mall 
Raleigh, NC 27601 

Counsel for ABC Television Network 
Affiliates Ass’n, et al. 

Andrew Jay Schwartzman * 
Media Access Project 
1625 K St., NW – Suite 1118 
Washington, D. C.  20006 
 Counsel for Prometheus Radio Project 
 
Shelby D. Green * 
Pace University School of Law 
78 North Broadway 
White Plains, NY  10603 

Counsel for The National Council of 
Churches of Christ in the United States 
 

Ellen S. Agress 
The News Corporation, Ltd. 
1211 Avenue of the Americas 
New York, NY  10036 

Counsel for Fox Entertainment Group, et al. 
 

Michael D. Fricklas 
Viacom, Inc. 
1515 Broadway 
New York, NY  10036 
 Counsel for Viacom, Inc. 
 
Angela J. Campbell * 
Citizens Communications Center Project 
Institute for Public Representation 
Georgetown University Law Center 
600 New Jersey Ave., NW 
Washington, D. C.  20001 

Counsel for Media Alliance, et al. 
 
Samuel L. Spear * 
Spear, Wilderman, Borish, Endy, Spear &  
   Runckel 
230 South Broad St. – Suite 1400 
Philadelphia, PA  19102 

Counsel for Prometheus Project 
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Maureen A. O’Connell 
The News Corporation, Ltd. 
444 North Capitol St., N. W. – Suite 740 
Washington, D. C. 20001 

Counsel for Fox Entertainment Group, et al. 
 

Michael K. Kellogg * 
Kellogg, Huber, Hansen, Todd & Evans 
1615 M St., N.W. – Suite 400 
Washington, D. C.  20036 

Counsel for National Broadcasting Co., 
Inc., et al. 
 

Lawrence Tu 
National Broadcasting Co., Inc. 
30 Rockefeller Plaza 
New York, NY  10112 

Counsel for National Broadcasting Co., 
Inc., et al. 
 

F. William LeBeau 
National Broadcasting Co., Inc. 
1299 Pennsylvania Ave., NW 
Washington, D. C.  20004 

Counsel for National Broadcasting Co., 
Inc., et al. 
 

Kathryn R. Schmeltzer * 
Shaw Pittman LLP 
2300 N St., NW 
Washington, D. C.  20036 

Counsel for Sinclair Broadcast Group, et  
al. 

 
Kathleen A. Kirby * 
Wiley, Rein & Fielding 
1776 K St., NW 
Washington, D. C.  20006 
 Counsel for Belo Corp., et al. 
 
Guy Kerr 
Senior Vice President 
Belo Corp. 
400 South Record St. 
Dallas, TX  75202 
 Counsel for Belo Corp. 
 
 
 
 

David P. Fleming * 
General Counsel, Gannett Broadcasting 
Gannett Co., Inc. 
7650 Jones Branch Drive 
McLean, VA  22107 
 Counsel for Gannett Co., Inc. 
 
John F. Sturm * 
President 
Newspaper Association of America 
1921 Gallows Rd. – Suite 600 
Vienna, VA  22182-3900 

Counsel for Newspaper Association  
of America 
 

David Honig * 
Executive Director 
Minority Media & Telecomm. Council 
3636 16th St., NW – No. B-366 
Washington, D. C.  20010 

Counsel for Minority Media  & Telecomm. 
Council, et al. 

 
Crane H. Kenney * 
Tribune Co. 
435 N. Michigan Ave. 
Chicago, IL 60611-4066 
 Counsel for Tribune Co. 
 
R. Clark Wadlow * 
Sidley Austin Brown & Wood LLP 
1501 K St., NW 
Washington, D. C.  20005 
 Counsel for Tribune Co. 
 
Paul C. Besozzi * 
Patton Boggs LLP 
2550 M St., NW 
Washington, D. C.  20037 

Counsel for Nassau Broadcasting II, et al. 
 
Timothy R. Smith 
Nassau Broadcasting Holdings, Inc. 
619 Alexander Rd – 3rd Floor 
Princeton, NJ 08540 

Counsel for Nassau Broadcasting II, et al. 
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Jason S. Roberts 
Irwin, Campbell & Tannenwald PC 
1730 Rhode Island Ave. – Suite 200 
Washington, D. C.  20036-3101 

Counsel for Sunbelt Communications Co., et 
al. 
 

Glenn B. Manishin * 
Kelley Drye & Warren LLP 
8000 Towers Crescent Drive – Suite 1200 
Vienna, VA 22182 

Counsel for Consumer Federation of 
America, et al. 

 
Rachel Weintraub 
Assistant General Counsel 
Consumer Federal of America 
1424 16th St., NW – Suite 604 
Washington, D. C.  20036 

Counsel for Consumer Federation of 
America, et al. 

 
Gene Kimmelman 
Senior Dir. of Public Policy & Advocacy 
Consumers Union 
1666 Conn. Ave., NW – Suite 310 
Washington, D. C.  20009-1039 

Counsel for Consumer Federation of 
America, et al. 

 
John E. Fiorini III * 
Wiley Rein & Fielding LLP 
1776 K St., NW 
Washington, D. C.  20006 

Counsel for Emmis Communications Corp. 
 
Jerome M. Marcus * 
Berger & Montague PC 
1622 Locust St. 
Philadelphia, PA  19103-6305 

Counsel for Capitol Broadcasting Co., Inc. 
 
 
 
 
 
 
 
 
 

James Winston  
Rubin Winston  Diercks Harris & Cooke LLP 
1155 Connecticut Ave., N.W. – 6th Floor 
Washington, D. C.  20006 

Counsel for Nat’ Ass’n of Black Owned 
Broadcasters, et al. 

 
 
Dianne Smith 
Capitol Broadcasting Co., Inc. 
2619 Western Blvd.  
Box 12000 
Raleigh, NC 27606 

Counsel for Capitol Broadcasting Co., Inc. 
 
Helgi C. Walker * 
Wiley, Rein & Fielding, LLP 
1776 K St., NW 
Washington, D. C.  20006 

Counsel for Clear Channel 
Communications 

 
Miguel Estrada 
Gibson, Dunn & Crutcher 
1050 Connecticut Ave., NW 
Washington, D. C.  20036 
 Counsel for Clear Channel 
 Communications 
 
Catherine G. O’Sullivan 
Nancy C. Garrison 
United States Department of Justice 
Patrick Henry Building 
601 D. St., NW – Rm 10535 
Washington, D. C. 20530 
 Counsel for United States 
 
 
 
 
 

 

 

_________________________________ 

C. Grey Pash, Jr. 

 
* also served by email 


